

























































































































































































by the petitioners in their brief. Strong explained that Respondent’s office was
frustrated and perceived the need to publicly respond to the adverse publicity
associated with the case. (R. Il., 950-51, 953-54). Respondent should adhere to
the orders of the Kansas Supreme Court as to how to file their brief.

If Respondent felt the need to quote the inquisition record he could easily
have keyed his arguments to counter the arguments of the petitioners by
referring to the already sealed record, or if uncertain, asked the Court for
clarification of their order.

V.  MOTION TO CLARIFY

At oral argument in the Alpha Beta case, the Court asked Rucker the
following question: “Have you subpoenaed entities who are mandatory reporters
like the abortion clinics that you subpoenaed in this inquisition?” Further, the
Court asked Rucker if hospitals, teachers or other mandatory reporters under the
statute had been subpoenaed by the Attorney General’s Office. (R. 1., 1923-
1925). Rucker responded to the questions by advising the Court that no other
mandatory reporters, other than WHCS and CHPP, had been subpoenaed. (R.
., 1924).

Respondent testified that he needed to inform the Court that the Attorney
General’'s Office had subpoenaed information related to other mandatory
reporters. (R. 1., 441-442). In the Motion To Clarify, Respondent stated that he
“sought records and information from other mandatory reporters.” Respondent’s
position at the disciplinary hearing was that he was referring to KDHE in the
Motion To Clarify. KDHE was subpoenaed because KDHE received its

information from mandatory reporters. (R. ll., 452). The Panel held that the
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language used in Respondent’s motion was not misleading, but false. (Final
Hearing Report, R. 1., 2019). The Panel pointed out that the Motion To Clarify
stated that Respondent “sought records and information from other mandatory
reporters.” (R. lll., 3541). The evidence showed that Respondent and his
assistants sought information from SRS, KDHE, and the petitioners in the Alpha
Beta case. However, the Panel concluded that Respondent did not seek any
information from other mandatory reporters and the statement by Respondent in
the Motion To Clarify was false. (Final Hearing Report, R. 1., 2019).

Respondent testified that his subpoena was not an actual subpoena of a
mandatory reporter, but that it was a subpoena of a repository of the information
from mandatory reporters --- KDHE. (R. Il., 441-442). According to
Respondent’s reasoning, by subpoenaing KDHE he had subpoenaed other
mandatory reporters.

Respondent’s argument regarding the Motion To Clarify is disingenuous at
best. The Court asked Rucker if the Attorney General's Office had subpoenaed
“entities who are mandatory reporters . . . .” (R. lll., 647) (emphasis added.).
Respondent’s attempt to clarify what Rucker had stated to the Court could only
lead the Court to the conclusion that other mandatory reporters had been
subpoenaed directly. This would have included the mandatory reporters
mentioned by the Court at oral argument, such as hospitals and teachers and
other mandatory reporters listed in the mandatory reporting statute, K.S.A. 38-

1622.
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The Supreme Court may have understood Respondent’s explanation
regarding the subpoena to KDHE if the Respondent had explained to the Court
the reasoning behind his subpoena to KDHE. Respondent testified that he could
not mention the fact that KDHE had been subpoenaed due to a non-disclosure
order. (R.ll., 448). Without any sort of explanation, the Court could not have
possibly come to any other conclusion than that Respondent was representing to
the Court that the Attorney General's Office had issued subpoenas directly to
mandatory reporters other than the abortion clinics. If Respondent was truly
concerned about the non-disclosure order, he could have filed his Motion To
Clarify under seal and explained to the Court his reasoning regarding the
subpoena to KDHE. However, that course of action would have notified the
Court that no other mandatory reporters had been subpoenaed directly.

The Panel was justified in concluding that the information Respondent
provided to the Court in his Motion To Clarify was false in that Respondent and
his assistants had sought information from SRS and KDHE, but not from
mandatory reporters other than CHPP and WHCS. (R. I, 2020). The Panel’s
findings that Respondent violated KRPC 3.3(a)(1) by making a false statement of
material fact to the Supreme Court, as well as KRPC 8.4(c) by including a false
statement in a motion filed with the Kansas Supreme Court, are supported by
clear and convincing evidence. Respondent still had the opportunity to clarify
any misunderstanding by filing an additional motion with the Court, but chose not
to do so. Respondent's failure to act left in place the Court’s finding that Rucker

had been less than forthright with the Kansas Supreme Court and left the Court

57



with the belief that other mandatory reporters had been subpoenaed. Instead,
Respondent chose to leave it alone and get on with business. (R. ll., 453-54).

V. APPEARING ON THE O'REILLY FACTOR

Respondent appeared on the O'Reilly Factor on November 3, 2006, and
was introduced as the Kansas Attorney General. Respondent then made
statements regarding matters that had been discovered in the investigation. The
Panel found that Respondent violated KRPC 3.8(f) by making the statements on
the O'Reilly Factor. Respondent argues that KRPC 3.8(f) was added on July 1,
2007, and cannot be applied to his conduct because that section was not yet
enacted at the time he appeared on the O'Reilly Factor in 2006. Respondent
argues that this amendment to the rule significantly broadened the scope of
KRPC 3.8 to encompass a wide-range of statements previously beyond the
scope of KRPC 3.6 and 3.8. Therefore he argues that his conduct was not
punishable at the time it was committed and the Panel made no finding that his
conduct violated the versions of KRPC 3.6 or 3.8 in effect in November of 2006.

The rules in effect in November of 2006 provided:

RULE 3.8 Special Responsibilities of a Prosecutor

The prosecutor in a criminal case shall:

(e) exercise reasonable care to prevent investigators, law
enforcement personnel, employees or other persons assisting or
associated with the prosecutor in a criminal case from making an
extrajudicial statement that the prosecutor would be prohibited from
making under Rule 3.6. (2006 Kan. Ct. R. Annot. 482-83).

The 2006 version of Rule 3.6 provided:

RULE 3.6 Trial Publicity
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(a) A lawyer shall not make an extrajudicial statement that a
reasonable person would expect to be disseminated by means of public
communication if the lawyer knows or reasonably should know that it will
have a substantial likelihood of materially prejudicing an adjudicative
proceeding.

(b) A statement referred to in paragraph (a) ordinarily is likely to
have such an effect when it refers to . . . a criminal matter, . . . and the
statement relates to:

(1) the character, credibility, reputation or criminal record of a party,

suspect in a criminal investigation or witness . . . (2006 Kan. Ct.
R. Annot. 479-80).

The Panel found that the statements made by Respondent on the O'Reilly
Factor had a substantial likelihood of heightening public condemnation of Dr.
Tiller. Respondent's statements therefore would violate KRPC 3.8(f) or the 2006
versions of KRPC 3.8(e) and KRPC 3.6.

Respondent argues that he was denied procedural due process because
"[t]he right to notice inherent in due process requires that a law give 'fair warning
of the conduct it makes a crime." Respondent's Brief, p. 45 (citing Rogers v.
Tennessee, 532 U.S. 451, 457, 459-60 (2001)). The law is clear as to what
notice is due in disciplinary cases. In Stafe v. Nelson, the Court made it clear
that the Disciplinary Administrator is required to include facts sufficient to put the
Respondent on notice as to what violations may arise. State v. Nelson, 206 Kan.
154, 157,476 P.2d 240 (1970). The Disciplinary Administrator was required to
provide Respondent with the basic factual situation out of which the rule
violations might arise. /n re Caenen, 235 Kan. 451, 458-59, 681 P.2d 639

(1984). The Formal Complaint clearly fulfilled this requirement.
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Respondent appeared on the O'Reilly Factor after the court cautioned him
not to disclose information to the public. The Court in Alpha Beta, stated the
following with respect to public comment by the attorneys involved in the case:

This is an unusually high-profile case attracting keen public interest

throughout the state. We caution all parties to resist any impulse to

further publicize their respective legal positions, which may imperil

the privacy of the patients and the law enforcement objectives at

the heart of this proceeding. (Alpha Beta at 382).

The order was directed to the Office of Attorney General and Respondent was
clearly aware of it.

Respondent saw the direction in which this show was headed and listened
to the highly inflammatory comments made by O'Reilly about the subject of
Respondent's investigation. The test of KRPC 3.6 is that the lawyer may not
make a statement which would have a substantial likelihood of materially
prejudicing an adjudicative proceeding. It would be hard to fathom a more
damaging and prejudicial statement to the potential defendant than Respondent's
statement on the show that the clinics "can be safe havens for child rapists." The
objectionable comments made by Respondent were not about the general nature
of a claim in a criminal case or comments regarding information contained in a
public record. Respondent made the accusation that abortion clinics were not
properly reporting instances of rape and were "safe havens for child rapists.”
Despite the Supreme Court's warning in Alpha Beta, Respondent chose to
appear on national TV and accuse the focus of his investigation of harboring

child rapists. The Supreme Court has already considered Respondent's

appearance on the O'Reilly Factor:
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Despite Kline's repeated invocations of the importance of patient
privacy, his conduct evidences little or no respect for it. His
decision to appear on "The O'Reilly Factor" and his facilitation of
McHugh's interview are merely the most obvious examples of his
pattern of willful disregard for the spirit that animated this court's
careful balance of patients' constitutional privacy rights and the
compelling state interest in criminal investigation articulated in
Alpha. (CHPP v. Kline, 287 Kan. 372, 418, 197 P.3d 370, 400
(2008)).

VI. FAILURE TO UPDATE THE STATUS AND DISPOSITION REPORT

Judge Anderson directed Maxwell to prepare an accounting of the location
of the copies of the redacted patient medical records. Maxwell prepared the
Status and Disposition Report at his residence on January 6, 2007, with Williams'
and Reed's assistance in organizing the files and reviewing the report.

Respondent falsely informed Rucker that Judge Anderson had authorized
him to take the redacted WHCS patient medical records to Johnson County and
directed Rucker to ensure that a copy of the redacted WHCS records were taken
to Johnson County for their use during Respondent's tenure as JCDA. Rucker
relayed the order to Williams and the records were copied. (R. 1., 1086-89); (R.
., 991).

The Status and Disposition Report was silent as to the WHCS records and
contained no reference to the fact that they were copied for Respondent's use as
JCDA. (R.lll., 994-95). Judge Anderson relied on the report for information on
the location of all copies of the redacted patient medical records. (R. Il., 667).
The location and security of the WHCS records are material facts. Although
Respondent was aware of the Status and Disposition Report within days of its

issuance, at no time did he, Maxwell, or anyone else correct or update the report,
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leaving Judge Anderson with a misapprehension of the facts. (R. ll., 663-64,
674, 678).

The Status and Disposition Report should have been corrected or
updated, and the responsibility for doing so falls on Maxwell and Respondent.

By failing to do so, Maxwell violated KRPC 3.3(a)(1), which requires a lawyer to
"correct a false statement of material fact . . . previously made to the tribunal by
the lawyer." Respondent, as Maxwell's supervisor, knew of the conduct within
days, and failed to take remedial action. Respondent is likewise responsible for
Maxwell's violation of KRPC 3.3(a)(1) by virtue of KRPC 5.1. Also, because of
Respondent's personal knowledge, he also had a responsibility to correct or
update the status and disposition report and his failure to do so constitutes a
violation of KRPC 3.3(a)(1).

Respondent takes exception to this finding and focuses his discussion on
the issue of whether or not prosecutors can share information and whether or not
he had authority to take the records. Whether he had authority to take action and
whether or not he and his staff accurately reported to the tribunal what action
was taken are two separate issues. Respondent and his office filed a pleading
with the inquisition court that did not accurately inform the court of the location of
the WHCS records. Judge Anderson ordered the status and disposition report
and relied on it. The inaccuracies in the report left Judge Anderson with a
misapprehension of the facts and that misapprehension was not corrected as
required by the KRPC.

VIl.  STATEMENTS REGARDING SUMMARIES
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The Panel found that Respondent testified falsely before Judge King

regarding summaries of the WHCS records that he maintained. In connection

with his testimony before Judge King, the Panel found that Respondent violated
KRPC 3.3(a)(1) by offering false material evidence. Further, the Panel found that
Respondent violated KRPC 3.3(a)(3) because he never corrected or
supplemented his testimony before Judge King regarding the summaries. The
Panel found that Respondent engaged in dishonest conduct in violation of KRPC
8.4(c) when he made false statements in his oral arguments before the Kansas
Supreme Court regarding his possession of summaries of WHCS patient medical
records. (R. 1., 2033-34).

Respondent argues that this testimony before Judge King and his
statement to the Kansas Supreme Court were not material. The CHPP
mandamus action involved issues regarding Respondent's handling of patient
records. The Kansas Supreme Court in the CHPP mandamus case appointed
Judge King as a Special Master to conduct an evidentiary hearing. The Court
gave Judge King a list of 17 questions for Respondent to answer. (R. lll., 1896).
Some of the questions issued by the Court dealt with Respondent's handling of
WHCS medical records. Respondent was asked about the receipt, storage,
copying, dissemination, and transmission of those records. (R. lll., 2046). The
Court sought information from Respondent regarding the summaries he ordered
his staff to prepare and whether Respondent maintained those records in

Johnson County. The information regarding the WHCS medical records and the
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summaries made from those records was material and the Panel so found. (R.
., 2032).

The evidence presented in this case is compelling that Respondent was
not truthful in his testimony before Jude King and his statement to the Kansas
Supreme Court. On April 10, 2007, Judge Anderson had ordered Respondent to
return the WHCS medical records in Respondent's possession to Judge
Anderson. (R. ll., 670-71). Judge Anderson testified that Respondent was
"really upset" about the fact that he had to bring the WHCS medical records back
to the Court. (R. Il., 670-71). After Judge Anderson ordered the return of the
records, Respondent ordered his staff to make summaries of the WHCS medical
records. The summaries were crucial to Respondent because he would not be
able to make a request for medical records at a later date without the information
contained in the summaries. Respondent testified that he also needed the
medical records to pursue what he thought was a criminal conspiracy between
WHCS and CHPP. (R. Il., 535-40). Given the significance of Respondent's
order to create the summaries, Respondent's claim that he forgot he had the
summaries only 7 months later in his testimony before Judge King is not credible.
Although his statement to the Kansas Supreme Court regarding the summaries
did not occur until June 12, 2008, Respondent's statement to the Court that he
did not believe he had copies of the summaries is also lacking in credibility. The
record is void of any attempt by Respondent to take remedial action with Judge
King or the Kansas Supreme Court to rectify his false statements. Given

Respondent's apparent uncertainty as to the accuracy of his statement to the
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Kansas Supreme Court regarding the summaries, it is inconceivable that he did
not check to see if his statements were truthful.

VIll.  FAILURE TO SUPPLEMENT RESPONSE

The Panel concluded that Respondent violated KRPC 8.1 as a result of
his failure to supplement his response to the Disciplinary Administrator’s Office.
That response was filed on September 19, 2007. (R.1ll., 105) KRPC 8.1
addresses bar admission and disciplinary matters. The rule requires a lawyer
during the disciplinary process to correct any misapprehension that arises in a
disciplinary matter.

Respondent’s obligation to cooperate in the investigation of the complaint
against him should be viewed in the context of the events at the time of his
response. On November 10, 2006, CHPP had filed a Petition For Writ Of
Mandamus in which CHPP asked that a Special Prosecutor be appointed to take
contro! of the subpoenaed medical records. (R. 1., 21). Respondent appeared
on the O'Reilly Factor on November 3, 2008, and on that show O’Reilly claimed
to have an inside source that knew the contents of the medical records. (R. Ill.,
7). A second Petition For A Writ Of Mandamus was filed by CHPP on June 6,
2007, requesting a return of the medical records (R. lil., 1095).

In his September 19, 2007, response, Respondent addressed the issue of
safekeeping of the medical records, thus conceding the importance of the issue.
(R. 11, 121-122). He assured the Disciplinary Administrator’'s Office of the
security of the records from the time the records were produced to him until the

date of his September 19, 2007, response. (R. lll., 121-122). Respondent’s
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response made no mention of the fact that the records had been at Reed’s
apartment in Topeka from January 8, 2007, until the middle of February of 2007.

Respondent would have known about the medical records being at Reed’s
on September 25, 2007, or shortly thereafter, after he received Attorney General
Paul Morrison’s Memorandum In Support Of CHPP’S Writ Of Mandamus. On the
third page of that memorandum it was stated that an investigator working at
Respondent’s direction kept the medical records at his apartment from January
8, 2007, until the middle of February 2007. (R. Ill., 1966). Respondent had
additional notice about the records being at Reed’s apartment when he received
a copy of the statement Reed had given to Attorney General Morrison's Office, in
which Reed acknowledged having the records at his apartment in January and
February of 2007. (R. Il., 1188-1190). Reed testified that Respondent was
aware in September of 2007, that he had given a statement to the Attorney
General’'s Office regarding the location of the medical records and that in
September there was a dramatic confrontation in Respondent’s office regarding
that statement. (R. Il., 1190).

At the hearing, Respondent testified that he didn’t know about the medical
recérds being at Reed’s apartment until late December of 2007, or January of
2008. (R. I, 257). Respondent testified that the information regarding the
medical records being at Reed’s apartment was not relevant to him. (R. Il., §22).
That testimony is totally inconsistent with Reed's description of Respondent's
behavior at the meeting in Respondent's office in September of 2007. The

evidence is clear and convincing that Respondent would have known sometime
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in September of 2007, that the medical records had been at Reed’s apartment
and that the information provided to the Disciplinary Administrator’s Office in his
September 19, 2007, response was false. Respondent had an obligation to clear
up that misapprehension and failed to do so. Respondent’s failure to do so
constitutes a violation of KRPC 8.1.

IX. FAILURE TO ADVISE THE GRAND JURY OF K.S.A. 38-1522 AND
THE AID FOR WOMEN CASES

Respondent, in his capacity as District Attorney for Johnson County,
Kansas, and his subordinates made a presentation to the grand jury convened by
the Johnson County District Court, and offered to guide them through the
process and to provide the laws relevant to the Grand Jury Petition. (R. I,
2333, 2402, 2413-14, 2428); (R. II., 2344-46). Respondent failed to inform the
grand jury that K.S.A. 38-2223 became effective January 1, 2007, and that prior
to that time, K.S.A. 38-1522 was the applicable reporting statute, and failed to
inform them that a federal court issued an injunction prohibiting the enforcement
of K.S.A. 38-1522 as interpreted by Respondent's attorney general opinion. The
Panel found that in order for Respondent to fulfill his obligation to make certain
that the grand jury understood the law relevant to its inquiry, in this case
Respondent and his staff were required to apprise the grand jury of K.S.A. 38-
1522 and the Aid for Women cases. Because the annotations to K.S.A. 38-1522
include the Aid for Women cases, while the annotations to K.S.A. 38-2223 do
not, Respondent and his assistants effectively kept the grand jury from knowing

about the cases. (R. ., 2037).
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The Panel found that Respondent's conduct violated KRPC 8.4(c) and
KRPC 8.4(d) which provide, in pertinent part, as follows: "It is professional
misconduct for a lawyer to: . . . (c) engage in conduct involving dishonesty, fraud,
deceit, or rﬁisrepresentation; (d) engage in conduct that is prejudicial to the
administration of justice." (R. I., 2036). Respondent and Maxwell's failure to
advise the grand jury of K.S.A. 38-1522 and the Aid for Women cases was false
and misleading by omission in violation of KRPC 8.4(c). (R. |, 2037-38). The
presiding juror testified as to how these omissions prejudiced the grand jury's
proceedings. (R.1l., 2377-78). Records were requested and subpoenas were
issued based on their misunderstanding of the law caused by Respondent's and
his staff's omissions. The grand jury was prevented from making a proper and
informed decision regarding issuing subpoenas. Therefore, the Panel found that
Respondent and Maxwell's actions also violated KRPC 8.4(d).

Because Maxwell's failure to properly inform the grand jury of the relevant
law also violated those sections, Respondent is responsible for Maxwell's
violations by virtue of KRPC 5.1(c)(2). Respondent had direct supervisory
authority over Maxwell and could have mitigated the misconduct by properly
advising the grand jury. Chris Pryor testified that sometime around January 20,
2008, Maxwell explained to Respondent why Respondent was "losing the grand
jury," and that it was due to the discovery of Aid for Women by Special Counsel
McClain and the grand jury. (R. Il., 2795-2800). This testimony is not only telling
as to Respondent's and Maxwell's lack of disclosure of Aid for Women, but also

that the two met often and shared updates as to the grand jury proceedings.
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Respondent introduced Maxwell as a seasoned prosecutor when he turned the
case over to Maxwell, who then proceeded to mislead the grand jury regarding
the status of the mandatory reporting law in the state of Kansas. KRPC 5.1(c)(2)
makes a supervisory lawyer responsible for the conduct of his subordinates when
he knows of the conduct at the time when its consequences can be avoided or
mitigated but fails to take remedial action. Respondent completely failed to live
up to his responsibilities under this rule.

X. RESPONDENT'S ATTEMPTS TO ENFORCE GRAND JURY
SUBPOENAS

Respondent challenged the Panel’s finding that he violated KRPC 8.4(g)
when he filed the motion on 3 grounds: first, he maintains that due process
requires his conduct to have been clearly egregious and flagrant; second, he was
under no obligation to obtain grand jury permission; and third, he was not put on
notice that he would be tried for violation of the grand jury confidentiality statute,
K.S.A. 22-3012. (Respondent's Corrected Brief, pp. 69-72). Respondent’s
arguments are without merit.

The Hearing Panel found that Respondent violated KRPC 8.4(g) by
directing his assistant to file the motion to enforce the grand jury subpoena and
the state’s fourth request to enforce the grand jury subpoena without seeking and
obtaining the grand jury’s permission. The Panel further found that Respondent
engaged in conduct adversely reflecting upon his fitness as a lawyer in violation
of KRPC 8.4(g) when he directed a subordinate lawyer to file the two pleadings
as public documents knowing that the two pleading contained confidential grand

jury information in violation of K.S.A. 22-3012. (R. |, 2039-41).
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The Formal Complaint put Respondent on notice of the charge that he
violated the grand jury confidentiality statute. Paragraph 49 of the Formal
Complaint alleged that Respondent violated KRPC 8.4(d) and 4.1(a) on February
26, 2008, when he filed State’s Motion to Enforce Grand Jury Subpoena and
Original Citizen Petition as a public filing and justified his request for enforcement
of the January 7, 2008 subpoena by disclosing secret matters of grand jury
proceedings in violation of K.S.A. 22-3012. (R.I., 31). Respondent also made
false, disparaging and accusatory claims against Special Counsel McLain and
Merker and the Grand Jury. The Formal Complaint further alleged that
Respondent filed his motion contrary to the request of the Grand Jury.

Respondent violated KRPC 8.4(g) by intentionally filing a pleading
pertaining to grand jury events and proceedings as a public filing in violation of
K.S.A. 22-3012 as well as making false accusations against Special Counsel
McClain.

K.S.A. 22-3012 protects the secrecy of proceedings of a Grand Jury and
only permits disclosure under certain conditions and upon approval of the
supervising court. Respondent intentionally filed his Motion to Enforce as a pubic
document and therefore disclosed to the public not only the activities and events
of the grand jury in Johnson County District Court Case No. 07-CV-8495, but
also the proceedings of a prior Grand Jury in Johnson County District Court Case
No. 07-CV-3918. (R. lil., 3503).

Respondent, pursuant to the filing of his Motion to Enforce Subpoena,

publically disclosed, among other things and without the permission of the court,

70



the purpose of the grand jury, how often the grand jury met, their issuance of a
subpoena to CHPP, discussions between Maxwell and Special Counsel Merker
and McClain, the issue of civil liability of the Grand Jury, the opposing positions
taken by Special Counsel and the District Attorney’s Office as to a proposed
protective order, the type of documents and information sought from CHPP, the
conduct of CHPP, and communications between Special Counsel and counsel
for CHPP. (R. Ill., 3503).

It is ironic that Respondent would file his Motion to Enforce Grand Jury’s
Subpoena publically when the contents of that motion include an allegation that
Special Counsel for the Grand Jury violated the confidentiality statute applicable
to grand juries, K.S.A. 22-3012 by contacting counsel for CHPP. Both Ms.
Hensel and Special Counsel McClain testified that the Grand Jury instructed or
directed special counsel to contact counsel for CHPP, and that the contact was
completely appropriate. (R. 1., 2364-67, 2520-22).

Respondent’s conduct of publically filing a pleading concerning secret and
confidential information about the methods and practices of the Grand Jury is but
another example of Respondent’s flaunting of authority, and a pattern of
misconduct, as seen in his alleged attachments of sealed documents in Count
One of the Formal Complaint.

There is no question regarding Respondent’s motive for filing his motion
and seeking public disclosure of the Grand Jury proceedings. Pryor testified that:
... it was around the February 20" meeting with the grand jury, just
before or just after. And Steve Maxwell came into the office - - into

Phill's office and | was there and maybe one other person, | don’t
remember. And - - and said, look Phill, you're losing this grand jury.
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He said I'm looking - - Steve says I'm looking at their body language.
Some of them are looking at you, listening to you. Others are - - are

not making eye contact. You're losing them. Then after that - - and then
Phill was - - was bothered by the fact that he was losing them and wanted
to keep trying to convince them. And then Steve left and | was sitting
right in front of him and | said - - | said, Phill, why do you even care, you've
got - - what the grand jury does. It came through a citizen’s petition, you
didn't bring them in here. They’re an independent body. You've got 107
counts. Why do you have all this angst over losing - - quote — unquote,
losing the grand jury. And then he became very angry, his body was

stiff and he slammed the table and he said if | lose this grand jury it will
destroy me. (R. Il., 2795-96).

Pryor also maintained that Respondent “definitely intended” his Motion to
Enforce to be filed publically and not as a sealed document. (R. ll., 2786). This
direction to Pryor was after Respondent helped draft the motion, reviewed it for
content and directed its filing as a public document. Pryor explained that
Respondent “stressed the need to attach the sealed agreements to this
document.” (R. Il., 2787-88). That sealed agreement was the Stipulated
Protective Order. (R. IV., 4694-5076). Pryor stated he strenuously refused to do
so because to do so was “clearly forbidden by the seal of the judge.” (R. Il.,
2787-88). On cross-examination Respondent was asked about this incident with
Pryor. Respondent testified, “l know | signed it. I've heard Mr. Pryor’s testimony.
| don’t have any disputes with that, but | don't recall specifically, no.” (R. Ii.,
3034-35).

Respondent, by filing his motion to enforce subpoena, wrongly disclosed
conduct of the Grand Jury while maAking accusatory claims against Special
Counsel McClain for engaging in communications with counsel for CHPP. (R.

1., 3502-11).
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On February 25, 2008, the grand jury specially requested that Respondent
first submit to the Grand Jury any documents that they intend to present to the
court before filing. (R. lll., 3160-61). Pryor, who received the request, testified
that he advised Respondent and Maxwell of the grand jury's request. (R. 11,
2791). Yet, the very next day, Respondent, who knew of the request from the
grand jury, directed that his Motion to Enforce be publically filed. (R. il., 2791-
93). Pryor tried to explain why the Motion to Enforce was filed publically without
prior notification to the grand jury:

| did inform them of it [the grand jury’s request], and all they noticed

up was the opposing counsel. |did file it, and | do apologize to the

judge. |didn’t walk it down there. It certainly was not intentional.

Again, I'm not the one who makes the decision. (R. lll., 3259, but

indicated “3059” in record).

Respondent, during the grand jury proceedings and at his panel hearing,
took inconsistent positions as to whether he and his office represented the grand
jury and the state of Kansas or only the state of Kansas. On February 19, 2008,
Respondent filed State’s Supplemental Brief in Support of Extending the Grand
Jury. (R. lll., 3422-3501). In that pleading, Respondent maintained that he
represented the state of Kansas and the grand jury.

Respondent told the grand jury on many occasions that he and his office
were lawyers for them: “We will guide you through that process.” (R. 1ll., 2402).
“. .. the Grand Jury requested that we represent them in this hearing -
specifically requested that we representthem .. .” (R. lil., 2938). “The Grand

Jury asked me to represent them at this meeting.” (R. lll., 2990). Rucker told the

grand jury that “They can be guided by the DA’s Office or the county attorneys
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that are there to assist them, and that is anticipated under Kansas law.” (R. |li.,
3179-80).

If Respondent represented the grand jury as he repeatedly claimed, then
he was obligated to foliow their directions, whether phrased as a “request” or as
an “order.” He was well aware that the grand jury had instructed him to provide
them with any pleading he intended to file in the grand jury’s name, prior to filing
it. Even if Respondent only represented the state of Kansas and not the grand
jury, he violated KRPC 8.4(d) by not following the grand jury’s instruction.

Enforcement of the subpoena was especially egregious in light of the fact
that the grand jury was obviously attempting to work out an agreement with
CHPP to get the records that the grand jury wanted. The grand jury knew that
enforcement of the subpoena would likely end up being appealed by CHPP. The
transcripts of February 15, February 20, and February 25 all show that the grand
jury was seeking to obtain documents from CHPP through a compromise. (R.
lHl., 2917, 3041-44, 2520-21). Respondent, in spite of knowing the course of
action pursued by the Grand Jury, pursued his own personal agenda. This was
contrary to the position of the Grand Jury and subjected the grand jury, Special
Counsel, and Judge Moriarty to Respondent’s ridicule.

Respondent’s claim, in his State’s Motion to Enforce Grand Jury's
Subpoena and Original Citizen Petition, that Special Counsel McClain on
February 25, 2008, violated K.S.A. 22-3012 by conversing with counsel for CHPP
concerning Grand Jury proceedings is disingenuous. (R. Ill., 3507-08). Well

before the February 25, 2008, grand jury proceedings, Respondent knew
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Maxwell on January 9, 2008, prepared 2 letters for the Grand Jury’s approval
wherein CHPP was specifically invited to initiate direct communication with
special counsel for the Grand Jury concerning the medical records subpoenaed.
(R. 1ll., 3892-93); (R. 1l., 2832-33).

Whether Respondent and his office were or were not lawyers for the
Grand Jury or only attorneys for the state is immaterial for a finding of a KRPC
4.1(a) violation. Rule 4.1(a) provides, “In the course of representing a client a
lawyer shall not knowingly: (a) make a false statement of material fact or law to a
third person...” Accepting Respondent’s position in his motion that he was only
the attorney for the state, he is still representing a client, i.e., the state, before a
third party, i.e., the Grand Jury. Therefore, he violated KRPC 4.1(a) by providing
false statements as to the obligation of those identified as mandatory reporters to

report child abuse to SRS.

ISSUE Il. WHETHER THE PANEL’S RECOMMENDED
DISCIPLINE IS CONSISTENT WITH THE FACTS AND LAW.

Respondent contends that the Panel’'s recommendation for discipline is
inconsistent with the facts of the case and the ABA Standards fér Imposing
Lawyer Sanctions (hereinafter “ABA Standards”). Specifically, he maintains that
the Panel failed to cite evidence to support their conclusions as to the presence
of certain aggravating factors and failed to adequately consider the “extensive
evidence mitigating any violation of the KRPC.” (Respondent’s Corrected Brief,

pp. 73-78). Respondent’s arguments are without merit.
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The Hearing Panel, during its deliberation on an appropriate discipline,
followed the 4-step analysis set forth in Standard 3 of the ABA Standards of
considering the duties violated, the respondent’s mental state, potential or actual
injury, and the presence of aggravating or mitigating factors. (R. l., 2041-52).
The Panel, following this methodology, recommended that Respondent be
suspended from the practice of law for an indefinite period of time. (R. ., 2053).

Respondent’s challenge to the Panel's recommendation boils down to the
assertion that the Panel “merely announced unsupporied, conclusory answers to
each question.” (Respondent’s Corrected Brief, p. 73).

The ABA Standards serve as guidelines to assist a hearing panel in
imposing disciplinary sanctions. This Court said in /n re Ware, 279 Kan. 884,
892-93, 112 P.3d 155 (2005), that neither the Hearing Panel nor this Court is
required to cite, discuss, or apply any of the standards.

Neither this court nor the hearing panel are required to cite and discuss
every potentially applicable standard. Moreover, discussion of any standard is
not required. The Standards are guidelines to assist courts in selecting
appropriate and uniform discipline, depending upon the facts and the aggravating
and mitigating factors in each case. See In re Anderson, 247 Kan. 208, 212, 795
P. 2d 64 (1990), cert. denied 498 U.S. 1095, 111 S. Ct. 985, 112 L.Ed.2d 1069,
(1991); Standards, pp. 6-7. In re Keithley, 252 Kan. 1053, 1057, 850 P.2d 227
(1993). See also, In re Comfort, 284 Kan. 183, 159 P.3d 1011 (2007); In re
Trester, 285 Kan. 404, 172 P.3d 31 (2007); and In re Woodring, 289 Kan. 173,

210 P.3d 120 (2009).
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The Court in Ware also noted that the Internal Operating Rules for the
Kansas Board for Discipline of Attorneys, E.3 (2011 Kan. Ct. R. Annot. 403)
provides that panels may apply the ABA Standards in determining discipline and
may reference or discuss the standards in their Final Hearing Report. The Court
concluded by noting that “the panel was permitted to consider, apply, and
discuss the ABA Standard ... in considering what discipline should be
recommended, but was not required to do so.” Ware at 893.

Respondent also complains that the Hearing Panel did not adequately
consider his offered evidence in mitigation. (Respondent’s Corrected Brief, p.
78). Again, Respondent is in error. The Hearing Panéi considered his mitigation
evidence by specifically noting,

Previous Good Character and Reputation in the Community

Including Any Letters from Clients, Friends and Lawyers in Support of the

Character and General Reputation of the Atforney. Several friends and

associates of respondent testified regarding the Respondent’s good

character. (R.l., 2051).

While the Hearing Panel considered Respondent's evidence and,
apparently according to Respondent, did not accord his mitigation evidence the
weight he believed the evidence is worth, is not error. As this Court pointed out
in In re Walsh, 286 Kan. 235, 248, 182 P.3d 1218 (2008), a “panel must consider
the evidence presented with respect to aggravating and mitigating circumstances
and determine how much weight to assign to each in arriving at an appropriate
discipline” and this Court should not reweigh the evidence. A factor the Panel

evaluated was Respondent's treatment of his license to practice law in the state

of Kansas that is illustrated in the following exchange:
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Q. The status of your Kansas License today as we sit here?
A. 1didn't pay my fee.
Q. Why not?

A. 1 didn’t want to send you money. I'm sorry. | don't believe |
should be here and | didn't want to send you money.

A. And that was by choice. (R.Il., 189-91).

Respondent’s challenges to the Panel’s recommendation are pure
speculation. The Disciplinary Administrator recommended disbarment as the
appropriate discipline. The Hearing Panel, however, recommended indefinite
suspension. (R. I, 2052-53). There is ample evidence contained in the record to
support the Panel’s findings of aggravating and mitigating factors.

CONCLUSION

The Hearing Panel's Findings of Fact and Conclusions of Law that
Respondent violated the KRPC with respect to the 10 specific acts in issue are
supported by clear and convincing evidence. The Panel correctly examined and
weighed the Disciplinary Administrator's and Respondent's exhibits, evaluated
the testimony of the withesses, found and weighed the presence of certain
aggravating and mitigating factors, and correctly applied the Standards in
recommending the appropriate discipline. As the body actually entertaining
evidence and evaluating witnesses, the Hearing Panel's determinations of fact,
decisions to characterize particular facts as mitigation or aggravation, and the
weight given to each factor are entitled to deference by this Court. Inre

Kraushaar, 268 Kan. 451, 461, 997 P.2d 81 (2000). And the Panel's Final
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Hearing Report will be adopted where amply sustained by the evidence. In re
King, 278 Kan. 378, 98 P.3d 980 (2004); In re Carson, 252 Kan. 399, 406, 845
P.2d 47 (1993).

The Panel's unanimous recommendation that Respondent be suspended
from the practice of law for an indefinite period of time is well supported by the
evidence, justified, and appropriate. The Disciplinary Administrator, however,
renews its recommendation that Respondent be disbarred from the practice of
law due to his flagrant misuse of public offices and repeated acts of dishonesty to
courts and the public.

Wherefore, the Petitioner requests that this Honorable Court approve the
Hearing Panel's Findings of Fact and Conclusions of Law. Petitioner further
recommends that the Court approve the sanction of disbarment as the

appropriate discipline in this case.

Respectfully submitted,

OFFICE OF THE DISCIPLINARY
ADMINISTRATOR

[ (i

Stanton A. Hazlett
Disciplinary Administrator

Alexahder M. Walczak
Deplty Disciplinary Ad
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CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing Brief of Petitioner was served
on the following persons by depositing the same in the United States Mail,
postage prepaid, and by electronic mail on this _ fg ﬁ day of August, 2012.

Kyle E. Krull
5209 W. 164th Street
Overland Park, KS 66085

Mr. Thomas W. Condit

P.O. Box 12700
Cincinnati, Ohio 45212

AR (-

Stanton A. Hazlett
Disciplinary Administrator
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